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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

HRA GCHIR & T e

Revision application to Government of India:

(1) Selg TR {[ee STTe=ad, 1994 & &R A 1= adTg TQ AT % I H TaAH T HY
I-ETT & T T o Saitd GALTErT e Al qiee, TRa 9xar, & #eey, e o,
el wfSrer, Ssfae S W, 998 A/, 9% feesin: 110001 & T ST 91y -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

) =l g B g F araer ¥ St TR ST ue ¥ T $OSTIR AT o s # ar Rt
USTIR ¥ TAX WOSTIX § /I o ST §T AT |, AT et HOSTITR AT WS | =My g Tt s &
7 TR WOSTITX § BT HTeT el ITehaT & SR g% gl

In case of any loss of goods where the loss occur in transit fromf'ép factory to a
warehouse or to another factory or from one warehouse to another ﬁm;ag th\e course
of processing of the goods in a warehouse or in storage whether {
warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

@) AT o 0 T Y AT TR ¥ AR (e AT e ) Mt B e are gl

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

() ST SqTaT Y SeATe Yo o ST & g S S iR W Al TS g iR UH e S g
gRT TF RIT % garia omg<h, Ad o gy IId A 997 9% A7 a1e # &9 gy (792) 1998
gTRT 109 gRT Mg=h fHy Tl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) el ITeA gea (rdier) Rewmaett, 2001 & Faw 9 & siava A&y yw=r dear su-8 § ar
it &, YT aredr & wid e YT RAld & o9 919 & aCger-sasr Ug Tdie esr it ar-ar
waal & wry SR swered fRar SeT =Yl Sue 91 uer § a7 ged oY & iaid 9T 35-3 §
RTRT it & AT & qgd 6 G ER-6 AT 6 Ii off g =1l

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(8) RIS araed % @19 STgl 4w T U 9Tg w9 IT S99 gral 94 200 /- 1 A i
ST S gl Heu<ed Uah oT@ & Sg7aT gf af 1000 /- &Y B SraT &t S

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

HIHT o, Fea T STITET e Td QAT BT T ~rTTEor & i erdfier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) el STUTE o ATa=ad, 1944 &t T 35-d1/35-3 ¥ siavid:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) Sicied Tises § FqQ SAgAR & Sr@rar ft erdie, et F araer § @ ge, w
SCATR e TF TR erdiefiar =rarteeer (Reee) $t ufdny e=far e, srewemre § 2nd Frar,
BT W, 3rEaT, RREARR, AgasET-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 20dfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/~ and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectivelyt ,4¢he form of
crossed bank draft in favour of Asstt. Registar of a branch of any, I,famanat& publ;c




sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(8)  Tfe @ e ¥ & HeT ST FHT AHIAL ZIAT g AT TAH HA SIS F [T I & AT STIH
& & TR ST |TRY §9 9% % g gU o [ e ver F ¥ g€ % g genRaiy srfief
FATATTEEHTT hT T AT AT Feald TR hl T AT [T SITAT & |-

In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) AT gFF TSI 1970 FAT §EHET T AqgHT -1 F FAd MEiRd (FY SIE S
TS IT YRS FATHeta Foras FTieery & sae § & s 6l T IIuX € 6.50 3 7 =y
Q[ f&ehe T gIT =1RY |

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) = S GATSd HTHE! &I =07 e arer ot 6t & off T safsa frar srar § S e
e, FeaiT ITET {7 Qa WATHR T 1 =qramaeeor (Frairaie) Faw, 1982 # [T g

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T o, Feaid TS o Ud GaTas rdierd =aranigayr (freee) o afa srdierr & wreer
¥ FGeaq T (Demand) TF &€ (Penalty) & 10% & STHT AT ATHATI gl ST, ATEDAH qa ST
10 TRIE ¥IT %l (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

HeEIT SIS Yo AR FATHL b N, AT GIT haied i i (Duty Demanded) |
(1) ©T (Section) 11D % Tga feTia 9T,
(2) for Teq TdE Hise S AT,
(3) e wise ! F 9w 6 % a8 < i

75 g w7 * Sfaad ardfier § wger O ST T gt H erdler et R & o7 g o oy oA w
T Bl

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(1) amount determined under Section 11 D;
(i1) amount of erroneous Cenvat Credit taken;
(iiij  amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) =7 STRer 3 i erdier SRR ¥ WHer STat ek SYaT ek AT TvE faried gy av |iv fhy Ty
e & 10% TETAT TR X gt et qvs fFaraa g a9 aE F 10% T 9 Y ST T B

In view of above, an appeal against this order shall lie befor éf[‘ bun, on
payment of 10% of the duty demanded where duty or duty and pen U 0
or penalty, where penalty alone is in dispute.” £l ; o }
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ORDER IN APPEAL

M/s. Sukhmaa Buildcon Pvt. Ltd, Sukhmaa Buildcon, 418-P, Opposite Badve, Near
Honda 2 Wheeler, Vithlapur, Ahmedabad-382130 (hereinafter referred to as 'the appellant’)
have filed following appeals against the Order-in-Originals (listed below) passed by the
Deputy Commissioner, Central GST, Division-IIl, Ahmedabad North (hereinafter referred to
as 'the adjudicating authority). The appellant was holding Service Tax Registration No.
AASCS3455LSD001.

Table-A
Sr. Appeal No. SCN No. Date OIO No.& Date Period Amount
: of Involved
No. Dispute
A B C D E F
01 | GAPPL/COM/S | II/SCN/AC/Sukhmaa 130/DC/D/VM/2022-2023 | 2016-17 | Rs.5,70,225/-
TP/1172/2024 | Buildcon/172/2021-22 | dated 29.02.2023
dated 20.10.2021
Referred to as Impugned
Order -1
02 | GAPPL/COM/S | TI/SCN/AC/Sukhmaa 129/DC/D/VM/2022-2023 | 2016-17 | Rs.23,76,900/-
TP/13/2024 Buildcon/173/2021-22 | dated 29.02.2023
dated 20.10.2021
Referred to as Impugned
Order -2

2.1 The facts of the case, pertaining to the Show Cause Notice (SCN) No.
III/SCN/AC/Sukhmaa Buildcon/172/2021-22 dated 20.10.2021 (/isted at Sr.No.-0I), are that
on the basis of the data received from the Central Board of Direct Taxes (CBDT) for the F.Y.
2016-17, it was noticed that the appellant has shown less taxable value in ST-3 Return
compared to the Gross Receipts shown in the ITR/Form-26AS. A SCN was, therefore, issued
to the appellant proposihg recovery of service tax amount of Rs. 5,70,225/- along with
interest under Section 73(1) and Section 75 of the Finance Act, 1994, respectively. Imposition
of penalties under Section 77(1), Section 77(2) & Section 78 of the Finance Act, 1994 were
_also proposed. The details of the income are furnished below;

Table-B
FY. Value as per | Value as per | Differential | Service | Service Tax
ITR ST-3 Return Value tax rate | [iability
2016-17 1,58,45,999/- 1,20,44,500/- | 38,01,499/- 15% 5,70,225/-

2.2

78.

2.3

Another SCN bearing No.

&

The aforesaid SCN was adjudicated vide impugned Order No-01 wherein the demand
Rs. 5,70,225/- was confirmed alongwith interest. Penalty of Rs.10,000/- each was imposed
under Section 77(1) & 77(2) and penalty of Rs. 5,70,225/- was also imposed under Section

II/SCN/AC/Sukhmaa Bu11dcon/L7-8/2@21 22 dated
20.10.2021 (listed at Sr.No.02), was also issued to the appellant o ét/F}/e,ﬂb s;s of the data
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received from the Central Board of Direct Taxes (CBDT) for the F.Y. 2016-17. From the third-
party data it was noticed that the appellant has shown substantial income in their ITR/Form-
26AS, on which no tax was paid and ST-3 return was also not filed. The SCN therefore
proposed recovery of service tax amount of Rs. 23,76,900/- along with interest under Section
73(1) and Section 75 of the Finance Act, 1994, respectively. Imposition of penalties under

Section 77(1), Section 77(2) & Section 78 of the Finance Act, 1994 were also proposed. The
details of the income are furnished below;

Tablie-C
FY. Value as per| Value as | Differential | Service | Service Tax
ITR perST-3 Value fax rate | [iability
2016-17 1,58,45,999/- 0/- 1,58,45,999/- 15% 23,76,900/-

2.4  The aforesaid SCN was adjudicated vide Impugned Order No. 02 wherein the demand
of Rs. 23,76,900/- was confirmed alongwith interest. Penalty of Rs.10,000/- each was

imposed under Section 77(1) & 77(2) and penalty of Rs. 23,76,900/- was also imposed under
Section 78.

3. Being aggrieved with the impugned orders passed by the adjudicating authority, the
appellant have preferred the present appeal alongwith the miscellaneous application
seeking condonation of delay in filing appeal, on the grounds elaborated below;

> The impugned orders are bad in law being contrary to various judicial precedents as
it does not give any finding on taxable services allegedly provided by the appellant.
Further, on the same subject matter, for the same cause and for the same period,
simultaneous two proceedings are being carried out against the same appellant,
which is bad in law.

> The impugned orders were passed ex-parte and in violation of principles of natural
justice as stated herein above and hence is liable to be set aside.

» The demand of Service tax made solely relying on Form 26AS Statements/Income Tax
Returns without having established taxability of the said income under the provisions
of Finance Act, 1994 is not sustainable. It is settled law that service tax liability cannot
be demanded solely on the basis of 26AS statements/Income Tax Returns without
having established the provision of taxable service by the appellant in terms of the
provisions of Finance Act, 1994. Learned Deputy Commissioner seriously erred in
ignoring the following judgment which is directly applicable in the present case. The
appellant also relies on the following judgment in their support:

o 2019 (2) TMI 1563 - CESTAT ALLAHABAD M/s LORD KRISHNA REAL INFRA
PRIVATE LTD.

o Sharma Fabricators Pvt. Ltd. Vs Commissioner of Central Excise, Allahabad
[2017 (7) TM] 168 - CESTAT ALLAHABAD Affirmed by Hon 'ble High Court
vide Commissioner v. Sharma Fabricators & Erectors /\4@@19 (22)
G.S.T.L. J166 {All) S s

B
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> The demand of service tax is also barred by limitation provided under Section 73 (3)
of the Act, hence not sustainable. Demand of service tax is raised based on the
available records viz. Income Tax Returns for F.Y 2016-17 and Form 26AS Statements,
therefore the larger period of limitation cannot be applied as laid down in the

following decisions:
o Steelcast Ltd v CCE - 2009 (14) STR 129 {upheld in 2011 (21) STR 500)
o SHRJ BALAJI INDUSTRIAL PRODUCTS LTD. 2019 (370) E.L. T. 280 (Tri. - Del.)

> There is no allegation with evidence showing wilful suppression of facts on the part
of the appellant. It is settled law that in absence of any allegation or evidence of wilful
suppression of facts in the notice, extended period of limitation is not applicable.
Reliance in this behalf is placed on the judgement of Hon'ble Karnataka High Court
in the case of Commr. of Service Tax. Bangalore-Iv. Karnataka Udyog Mitra - 2020 (35)
G.S. T.L. 382 (Kar.).

» Penalty under section 77(1) & Section 77(2) and Section 78 is not imposable when
the demand of service tax itself is liable to fail, hence no penalty is sustainable.

> The appellant prays to set aside the impugned Order-in-Original dated 29.02.2023
which is void of merits.

3.1 On going through the appeal memorandum, it is noticed that the impugned orders
were issued on 29.02.2023 and the present appeals, in terms of Section 85 of the Finance
Act, 1994, were filed on 14.06.2023 i.e. after a delay of 17 days from the last date of filing
appeal. The appellant on 14.06.2023, have filed a Miscellaneous Application seeking
condonation of delay stating that the OIOs dated 29.02.2023 were actually received by them
on 28.03.2023. Further, as their head office is located in Haryana it took some time to get a
local professional who could advise them in filing appeal and making pre-deposit. They,
therefore, requested to condone the delay of 17 days, which is within the condonable period.

4. Personal hearing in the matter was held on 08.03.2024. Shri Rahul Gujera, Advocate,
appeared on behalf of the appellant. He reiterated the submissions made in the appeal
memorandum. Further he informed that two SCNs and two OIOs have been issued for the
same period which is not proper. One OIO should be straightaway dropped on this ground.

5. Before taking up the issue on merits, I will first decide the Miscellaneous Application
filed seeking condonation of delay. As per Section 85 of the Finance Act, 1994, an appeal
should be filed within a period of 2 months from the date of receipt of the decision or order
passed by the adjudicating authority. Under the proviso appended to sub-section (3A) of
Section 85 of the Act, the Commissioner (Appeals) is empowered to condone the delay or
to allow the filing of an appeal within a further period of one month thereafter if, he is
satisfied that the appellant was prevented by sufficient cause from presenting the appeal
within the period of two months. Considering the cause of delay as genuine, I condone the
delay of 17 days and take up the appeal for decision on merits.

6. I have carefully gone through the facts of the case, the impugned order passed by
the adjudicating authority, submissions made in the appeal memorandum and as well as the
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case is as to whether; the service tax demands of Rs.5,70,225/- and Rs.23,76,900/-
alongwith interest and penalties, confirmed in the impugned orders passed by the
adjudicating authority, in the facts and circumstances of the case, is legal and proper or
otherwise? The demand pertains to the period F.Y. 2016-17.

6.1 From the facts of the case it is observed that both the SCNs were issued for same F.Y.
2016-17. In both the SCNs, demands have been arrived based on same income i.e Rs.
1,58,45,999/-. In the first SCN the demand is for Rs.5,70,225/- and in the subsequent SCN
the demand is for Rs.23,76,900/-. When one SCN has been issued, then for the same period
and on same issue another SCN cannot be issued. It is settled principle that there cannot be
two demands for same period on same issues. Hon'ble High Court of Calcutta in the matter
of Simplex Infrastructures Ltd. Versus Commissioner of Service Tax, Kolkata-2016 (4)
TMI 548 —while following the ratio in Avery India Ltd. V/s UOI -(2011) (268 ELT 64) read with
Hon’ble Supreme Court in the case of Dankan Industries Ltd. V/s CCE, New Delhi (2006) (201
ELT 517) held that; two show cause notices could not have been issued in relation to the
same period. This is not permissible in law as held by the Hon'ble Calcutta High Court in
Avery India Ltd. Vs. Union of India. In light of above judicial pronouncements, I find that the
demand raised vide the second SCN shall not sustain legally as one cannot be allowed to re-
agitate a matter afresh for which already a notice exist. Accordingly, I find that the impugned
QIO No0.129/DC/D/VM/2022-2023 dated 29.02.2023, adjudicating the second SCN shall be
unlawful when the earlier SCN for same period exist. Hence, I set-aside the impugned OIO
No.129/DC/D/VM/2022-2023 dated 29.02.2023, being non-maintainable.

6.2 Coming to the demand raised under first SCN and adjudicated vide OIO No.
No0.130/DC/D/VM/2022-2023 dated 29.02.2023, it is observed that the entire demand has
been raised based on third party data. It is alleged that the appellant has declared an income
of Rs.1,58,45,999/- however in their ST-3 Return they have declared taxable value of
Rs.1,20,44,500/-, which is less. Hence, service tax demand of Rs.5,70,225/- was raised on the
differential value of Rs.38,01,499/-. It is observed that the appellant was granted three
personal hearing opportunities by the adjudicating authority however, they did not avail any
of these opportunities. They instead requested vide letter dated 16.12.2022 that they would
submit point-wise reply to the SCN. However, as mentioned in the impugned order no
submission was made before the adjudicating authority, nor any proof submitted denying
the above facts. Even in the grounds of appeal, I find the appellant has not put forth any
argument justifying non-payment of service tax on differential income nor submitted any
documents countering the finding of the adjudicating authority.

6.3 It is a fact that the appellant was in the business of rendering taxable service of
immovable property and were registered with the department. On certain income they have
discharged their tax liability. However, they failed to adduce any evidence to establish that
they were not liable to pay tax on the differential income. In terms of Section 66B of the Act,
service tax will be leviable on all services provided in the taxable territory by a person to
another for a consideration other than the services specified in the negative list. The services
specified in the negative list therefore go out of the ambit of chargeability of service tax. In
the instant case, I find that the appellant has neither claimed that thig’rrés_gwices are covered

f =8 v ":".-I:‘\\'\
under negative list nor claimed any exemption under any notifi vgxfo ; f'..“[f;t&kg,%l?sence of any
claim made and in absence of any documentary evidences, 1 lg‘ﬁonqgg;yl \%’t; findings of
o2 cR
R R N T

3



F.No. GAPPL/STP/13/2014
F.No. GAPPL/STP/1172/2024

the adjudicating authority. Accordingly, I uphold the service tax demand of Rs.5,70,225/-
considering the income of Rs.38,01,499/- as taxable income. When the demand sustains
there is no escape from the interest liability and the same is also recoverable.

7. The appellant has not declared the correct taxable value/income in the ST-3 return
nor did they produce any evidence for such act. These acts thereby led to suppression of
the value of taxable service and non-payment of service tax. All these acts undoubtedly
bring out the willful mis-statement and fraud with intent to evade payment of service tax.
Hence, I find that the extended period of limitation has been rightly invoked. If any of the
circumstances referred to in Section 73(1) are established, the person liable to pay tax would
also be liable to pay a penalty equal to the tax so determined above. Therefore, the appellant
is also liable for equivalent penalty of Rs. 5,70,225/- imposed under Section 78.

8. As regards, the penalty of Rs.10,000/- imposed each under Section 77 (1) and Section
77(2) is concerned; I find the same was imposed as the appellant did not provide the details
or information called for the F.Y. 2016-17. Further, they also contravened the provisions of
Section 68 and Section 70, hence are liable for penalty under section 77(2) also.

9. In view of the above discussion and findings, I pass following order;

a) The OIO No. 129/DC/D/VM/2022-2023 dated 29.02.2023 is set-aside being non-
maintainable.

b) The OIO No. 130/DC/D/VM/2022-2023 dated 29.02.2023 is upheld alongwith interest
and penalties.

10.  3dierhel gRT o &7 IS e o fAUeRT Iwia Al ¥ AT S
The appeals filed by the appellant stands disposed of in above terms.
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To,

M/s. Sukmaa Buildcon Pvt. Ltd, - Appeliant
Sukhmaa Buildcon,

418-P, Opposite Badve,

Near Honda 2 Wheeler, Vithlapur,

Ahmedabad-382130
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The Deputy Commissioner : - Respondent
CGST, Division-III,
Ahmedabad North

Copy to:

1. The Principal Chief Commissioner, Central GS“T, Ahmedabad Zone.

2. The Commissioner, CGST, Ahmedabad North.

3. The Assistant Commissioner (System), CGST, Appeals, Ahmedabad.
(For uploading the OIA)
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